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The Free Movement of Persons in the European Union:
A Legal-historical Overview

Emiliana Baldoni’

This paper aims to present the evolution of the legislation surrounding the free
movement of persons in Europe. Without any claim of being exhaustive, it accounts
for the salient steps in this process from the Treaty of Rome to the present. At the
same time, it seeks to draw attention to the currently existing obstacles to intra-
European mobility, while making a short reference to several related themes: social
security, taxation schemes and mutual recognition of professional qualifications.

1. The Legal Foundations of Free Movement in the EU

The legal bases of the right of free movement can be found primarily in Article 14 (ex
7 A) of the EU Treaty which creates an internal market without barriers (with a
reference to the free movement of people), particularly in Articles 18 (ex 8 A) and 39
(ex 48) which sanction the right for every EU citizen to move and reside freely within
the EU territory.

The implementation of the right of free movement has taken place in a progressive
mannerdue to encountering several resistances. Since the institution of the European
Economic Community was formed in 1957, various arrangements have gradually
rendered such a right a concrete reality. However, strong obstacles to intra-European
mobility still persist today.

By 1951, Article 69 of the ECSC (European Coal and Steel Community)' already
contained some basic measures aimed at permiting the free movement of workers on

" Thanks are due to Claudia Morviducci (Universita di Firenze) for her precious comments on a first
draft of this paper.

' As is well known, ‘the process of European integration is legally founded on four institutional
Treaties:

- The Treaty establishing European Coal and Steel Community (ECSC), signed on April 18th, 1951 in
Paris, entered into force on July 23rd, 1952, lapsed on July 23rd, 2002;

- The Treaty establishing the European Economic Community (EEC), denominated the Treaty of
Rome;

- The Treaty establishing the European Atomic Energy Community (EAEC), signed together with the
EEC Treaty in Rome on March 25th, 1957, entered into force on January 1% 1958.

- The Treaty on the European Union, signed in Maastricht on February 7th, 1992, entered into force on
November 1% 1993. The Treaty of Maastricht has changed the denomination of the European
Economic Community to simply European Community. Moreover, it has introduced new forms of co-
operation between member state governments - for example in the defence sector and in the ‘Justice
and home affairs’ sector.

Moreover, the Treaties have been amended many times, for example with the admission of new
member states in 1973 (Denmark, Ireland, United Kingdom), in 1981 (Greece), in 1986 (Spain,
Portugal) and in 1995 (Austria, Finland, Sweden). Also, other far-reaching reforms involving significant
institutional changes, which introduced new competent areas for European institutions, have been
implemented:

- The so-called Merger Treaty, signed in Brussels on April 18th, 1965 and in force since July1®, 1967,
has instituted a Single Council of the then three European Communities;
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EU territory. Nevertheless, while such an article requests that EU member states
remove every nationality-based restriction for citizens of other EU countries with
regard to employment in the coal and steel industry, it explicitly refers only to
qualified workers in the indicated sectors and not to the whole workforce.

The creation of the European Economic Community in 1957 introduced a substantial
change, and was the premise for relevant future developments. Article 39 (ex 48) of
the EC Treaty sanctions the right of EU workers to accept offers of employment
made in another member state, to move freely within the EC Community, as well as
to reside and remain in another member state after having been employed.

Such rights are subject to limitations justified on ground of public policy, public
security or public health, and are not applicable to employment in public service®.
Only the latter limitation seems to move away from (although slightly) a merely
economic perspective. Moreover, the article contains two implicit limitations of great
relevance: first, although referring in general to ‘workers of member states’, it does
not apply to persons who are not ‘nationals of member states’; second, it requires the
existence of an employment position and it is therefore not applicable to those who
are not workers.

Furthermore, Article 39 of the EC Treaty favours the abolition of every discrimination
based on nationality among member state workers with respect to work,
remuneration and other work conditions; as the Court of Justice has many times
declared®, this article, while having an overall effect, prevails over every internal
norm and does not leave any discretion in its implementation to member states. The
Articles 43-48 (ex 52-58) and 49-55 (ex 59-66) of the EC Treaty give similar rights

- The Single European Act (SEA), signed in Luxembourg and The Hague, entered into force on
July1®, 1987, made adaptations for the requested achievement of the internal market;

- The Treaty of Amsterdam, signed on October 2nd, 1997, entered into force on May 1st, 1999,
amended the EU and EC Treaties and introduced a system of numeration for the EU Treaty articles
(previously designated with letters).

- The Treaty of Nice, signed on February 26th, 2001, entered into force on February 1st, 2003; it has
modified the EU and EC Treaties even more by introducing changes on the working level of the EU
and by introducing as a general rule, instead of the unanimity vote, the majority vote, which is qualified
for many  sectors in the decisional process of the EU. See  www.
http://europa.eu.int/abc/treaties_en.htm.

? In the light of the vagueness of the notion of ‘jobs in public service’, the European Court of Justice
had to give a Community definition of which types of jobs they are - independent of the definition
existing in specific national legislations. Then, to be included in the exception indicated in article 39,
public service employees must participate in the exercise, even though indirectly, of powers conferred
by public law and must be concerned with the exercise of duties designed to safeguard the general
interests of the state or local authorities (see Case 149/79, Commission v. Belgium [1980] ECR 3881).
Confronted by the various difficulties of interpreting such definitions, the Commission adopted the
Communication of March 18th, 1988. The Commission has considered it right to subdivide public
service activities into ‘specific activities of public authority’ and ‘activities concerning actions in the
public service sector’. Jobs specified in the first category (armed forces, police, and other public order
forces, judiciary, fiscal and diplomatic administration) are undoubtedly part of the employment field of
Article 39. In contrast, for public sectors of commercial services, health, educational establishments
and civil research, included in the second category, Article 39 only applies in exceptional
circumstances. On this point, see Daniele (1998, 67-76).

3 In particular, see Case 41/74, Van Duyn [1974] ECR 1337.
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(and the same limitations) to self-employed workers and providers of services*,
respectively.

In sum, the Treaty in its original version reflects a conception of the individual
primarily as an economic actor since it confers rights by virtue of the individual’s
participation in the productive process. In light of the single market construction,
Community law seemed to consider individuals more as production factors than
persons tout court. Moreover, at the moment of the conclusion of the Treaty,
economic expansion favoured the mass movement of migrant workers, primarily from
Southern Europe towards Northern and Central Europe countries. In such a context,
while recognising freedom of movement for workers, governments have thus set out
the double objective of consenting to the territorial distribution of employees and of
facilitating companies in their recruitment procedures.

The humanitarian reasons for permitting persons to move across borders, in the case
of asylum seekers, refugees and displaced persons, had no place in the original
Treaty. They are only inserted later by means of the Amsterdam Treaty.

The necessary measures for progressively implementing free movement of workers,
as provided in Article 40 of the EC Treaty, did not start to take shape until the end of
the 1960s. Like any other foreign workers, Europeans who intended to work in a
different member state were submitted to the national immigration laws and had to
request a work and residence permit, to which states could discretionarily decide not
to give their consent. This practice was valid until 1968. Since then, the admission,
residence, equal treatment, and the right to stay in a different member state became
subject to an intense secondary legislation activity. Community law and the Court of
Justice have increasingly spread the field of basic rights contained in the Treaty,
while emphasizing and guarding the personal scope of mobility.

Even earlier, with Council Directive 64/221 of February 25", 1964 concerning the
‘co-ordination of the special measures regarding the movement and residence of
foreigners, justified by motives of public policy, public security and public health,” the
Council had opportunely intervened in order to limit the discretional power of member
states by delineating the limits of free movement®.

The gradual implementation of the rights founded in Article 39 (ex 48) was achieved
with the Council Regulation 1612/68 (October 15", 1968) concerning the free

* As Elspeth Guild has noted, ‘the right to move for service provision includes both the right to move
where an individual is employed by an enterprise and sent to provide services for the employer in
another member state and the self-employed individual who goes to another member state to provide
services on his of her own behalf (Guild 2000).

> However, without providing a Community definition of the concepts of public order and public
security, the Directive 64/221 specifies, for example, that such motives cannot be appealed for
economic means (Art. 2, n. 2), and that the sole existence of previous criminal convictions cannot
automatically justify the adoption of such measures (Art. 3, n. 2), or that these measures have to be
adopted exclusively in relation to the personal conduct of the individual (Art. 3, n. 1). With respect to
the motives of the public order, in Bouchereau (Case 30/77 [1977] ECR 1999) the Court has specified
that they must consist of an effective and serious threat to the fundamental interests of society. While,
as far as the public health motives are concerned, the same Directive 64/221 provides a list of
diseases that can be appealed for (diseases for which a period of quarantine is prescribed, i.e.
tuberculosis, syphilis, etc.).
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movement of workers and with the Council Directive 68/360 (October 15", 1968)
concerning the elimination of movement and residence restrictions of member state
workers and their family in the whole Community. The two regulations ended the
transitional regime under Art. 39, and set the conditions for an effective exercise of
the free movement of workers. They indeed represent a turning point on this matter.

Regulation 1612/68, in particular, prohibits all discrimination between workers of
member states based on nationality as far as the conditions of work, remuneration,
dismissal, profession reintegration, or in the event of unemployment, re-instatement
are concerned (Art. 7, n. 1). Moreover, it sanctions the worker's right to gain the
same social and tax advantages as national workers, to have access to training in
vocational schools (Art. 7, n. 2 and n. 3, respectively), and to enjoy all the rights and
benefits in relation to housing, including ownership (Art. 9, n. 1).

Articles 10 and 11 of the Regulation extend the personal scope of free movement to
family members of the worker® and include the possibility for them to reside with
him/her and to be allowed access to any kind of subordinate activity in the host
country, even to family members who are not EC nationals (i.e. those who do not
possess the citizenship of a member state). Although family rights are derived rights,
as they are based on the relationship with the worker, a broader perspective is
adopted, aimed at the integration of individual migrants and their family into the
society where they live.

It was pointed out that the principle of equal treatment, stated in the EC Treaty and in
Regulation 1612/68, forbids all discrimination both direct and covert on the basis of
nationality ”. However, the latter form of discrimination, which is far more difficult to
ascertain, is sometimes justified by the Court of Justice on objective grounds, namely
on the basis of different situations between residents and non-residents®.

Directive 68/360 reduces the bureaucratic formalities of moving within the EU
considerably, while recognising the workers’ and their respective families’ rights to
enter a different member state by simply showing an identity card or valid passport,
without being forced to show a visa or equivalent requirement (Art. 2 and 3)°. As is
specified in Article 4, the right of residence is attested by the issue of the ‘residence
permit’, with a validity of at least five years and an automatic renewal. To obtain the
residence permit, a confirmation of engagement or an employment certification have
to be presented.

 Family members of the worker are defined in Art. 10 (n. 2) of the regulation as the spouse, and
his/her descendants who are under the age of 21 or are dependants, as well as dependants on the
ascending line of the worker and his/her spouse.

" In particular, the Court has observed that the principle of equal treatment, enunciated in both the
Treaty and Regulation 1612/68, not only forbids open discrimination on the basis of citizenship; but
also every hidden discrimination that, even founded on other criteria, ends up with the same result
(Case 152/73, Sotgiu [1974] ECR 153).

¥ The Court of Justice has examined several cases of indirect discrimination. For instance, the Court
called ‘indirect discrimination’ the refusal to evaluate the work periods in the public service of a
different member state of a EU citizen participating in a competition for a university job in Italy. See
Case 419/92, Scholz [1994] ECR I-505.

? Except for family members who are not citizens of a member state.
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However, for short-term workers these measures are simplified: when an individual
pursues employment for three months or less, a residence permit is not required as
long as his/her presence is notified to authorities. The residence permit cannot be
refused to a worker even if he/she does not comply with the welfare and health
regulations of the host country’®. Moreover, it cannot be withdrawn in case of
involuntarily unemployment due to sickness or accident. Finally, the lack of residence
permit cannot justify expulsion from the host country'”.

Between 1973 and 1975 the laws on free movement were extended to self-employed
workers. Yet, the controversial position of posted workers who carry out temporary
work in another member state'? was clarified only twenty years later, with the Council
Directive 96/71 of 16" December 1996 ‘concerning the posting of workers in the
framework of the provision of service’. The directive guarantees at least a central
core of mandatory protective legislation to posted workers (minimum paid annual
holidays, minimum rates of pay, including overtime rates, etc.) to avoid the risk of
abuse and exploitation™®.

Since the1970s the European Court of Justice has played a fundamental role in the
widening of the scope of free movement, by shifting its focus progressively from the
free movement of workers to the free movement of persons.

Due to the contribution of European citizens, the Court was able to give a broader
interpretation of Art. 39 and the Regulation 1612/68, emphasizing the social and
individual dimension of free movement, which was no longer conceived in terms of a
mere instrument for the construction of a common market. The right to equal
treatment implies a full integration, not only in the job market, but in the whole
society, including social, cultural, and educational aspects of workers’ and their
families’ lives'.

In the Courts’ view', the very definition of a worker has expanded so that it is
intended to include also persons who take up or intend to take up even a subordinate
activity for a reduced time period and who are to be given or could be given a
payment inferior even to the minimum payment guaranteed in the sector
concerned'®, as well as persons who take up a paid apprenticeship'’, who enter

' Case 363/89, Roux [1991] ECR 1-273.

" Case 48/75, Royer [1976] ECR 497.

'2 Posted workers are workers who are temporarily sent to another member state to perform services
there and who return to their country of origin after completion of their work.

" This also concerns workers who are third-country citizens. This would be the situation of an
entrepreneur that, in the pursuit of the freedom to supply services (Articles 49 and 50 of the EC
Treaty), sends his/her own employees who are third country nationals, to work in a different member
state. Were the employer obliged to fulfil all required provisions for the admission of a third-country
citizen, a disadvantage vis-a-vis national employers would emerge. The Court has repeatedly decreed
the incompatibility of national laws requiring another authorisation for these employed third-country
citizens with Articles 49 and 50 of the Treaty.

" See O’Keeffe (1998, 20-25).

'® See Daniele (1995, 65-66).

'® Case 53/81 Levin [1982] ECR 103. See also Case 139/85 Kempf [1986] ECR 1741.

' Case 66/85 Lawrie-Blum [1986] ECR 2121. According to the judgment in the Lawrie-Blum case ‘the
essential feature of an employment relationship is that a person performs services of some economic
value for and under the direction of another person in return for wich he receives remuneration’.
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university in a member state different from their own after having taken up a job
activity'®, and seasonal workers'®.

As a consequence of a long debate on the generalisation of the right of residence,
three directives have been introduced to guarantee the freedom of movement and of
residence, also for persons or categories of persons who are not economically active
(as well as their families): students, pensioners and the unemployed (i.e. a residual
category that includes those who did not benefit from the freedom of movement).
These three Directives are 90/366, 90/365, 90/364 of June 28, 1990 (the first one is
replaced by 93/96 of October 29, 1993).

In specific terms, on the basis of Directive 90/364, the right of residence is granted to
all member state citizens who do not benefit from this right by virtue of other
arrangements. Directive 90/365 has increased the extension of it to wage-earning
workers and self-employed workers who have given up their own professional
activities (retired workers), while directive 93/96 explicitly refers to students,
guaranteeing them freedom of residence for the whole period of their studies.

Nevertheless, it has to be remarked that, while these directives representa
considerable step forward, such arrangements are subject to two conditions which
are not imposed on workers: students, pensioners, and the unemployed must have
sufficient resources to avoid becoming a burden on the social assistance system of
the host member state and they must have sickness insurance covering all risks in
the host country.

The enactment of the Single European Act on the 1% July 1987, and the creation of a
market as an ‘area without internal frontiers in which the free movement of goods,
persons, services and capital is ensured in accordance with the Treaty’, are also
significant steps forward in the field.

The Treaty on the European Union (Treaty of Maastricht), put into force on the 1% of
November 1993, while aiming to ‘reinforce the protection of the rights and interests of
the n%ionals of its member states’, introduces the citizenship of the European
Union“".

The citizenship of the European Union, which integrates the national citizenship
without replacing it, is characterised by a set of rights and duties aiming to strengthen
the link between the citizen and Europe, and to develop a political European identity.

The rights that distinguish such an institution (arts. 17-22 EC) are the following:
e The right to move and reside freely on the territory of the member states (Art.
18 CE);

'® Case 197/86 Lair [1988] ECR 3161.

' Case 357/89 Raulin [1992] ECR 1-1027.

? The status of Community citizen strictly depends on the attribution of the citizenship from a member
state, as every member state is free to establish the criteria by which citizenship is granted. Therefore,
the link between the Community citizen and the European Union is indirect because it is founded on
the link between the same citizen and the member state to which he/she belongs.
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e The right to vote and to stand as a candidate in elections of the European
Parliament and in municipal elections in the Member State in which the individual
resides, under the same conditions as nationals of that State (art. 19 CE);

e The right, in the territory of a third country in which the individual’s country is
not represented, to protection by the diplomatic or consular authorities of another
Member State, on the same conditions as the nationals of that State (art. 20 CE);
e The right to petition the European Parliament and the right to apply to the
ombudsman (Art. 21 CE).

Concerning free movement, the Treaty of Maastricht essentially decrees the final
overtaking of a restricted view of movers considered as mere economic actors (i.e.,
suppliers of work and services), fostering instead a broader conception of the
individual as a fully-fledged citizen of Europe.

Entry, crossing of external borders, residence and more general immigration and
asylum politics became, with the Treaty of Maastricht (art. K.1), ‘issues of common
interest’, and objects of inter-governmental co-operation between member states
(Title VI, Justice and Home Affair pillar, the so-called Third Pillar).

In 1996 the Commission instituted the High Level Panel on Free Movement for
Persons, chaired by Simone Veil, to detect the problems still arising in this area, in
order to evaluate them and to propose solutions.

The group’s report, presented on March 18", 1997, consisted of approximately 80
recommendations to implement and defend the right of free movement, with the
emphasis on:
o Better information for EU citizens on their rights;
o A more flexible interpretation by the member states of the rules on the
right of residence (for example in the case of de facto couples and divorced
spouses who are citizens of third countries);
o A facilitated access to employment in other member states;
o The implementation of the EURES (European Employment Service)
network?";
A more rigorous definition of public-service posts reserved for nationals;
A revision of social security rights;
The creation of more flexible rules to facilitate family reunions;
A stronger emphasis on learning languages and cultural exchanges;
A greater equality in tax treatment;
An improvement of the situation of third country citizens who legally
reside in a member state;

o The institution of new means of redress for individuals who experience
problems in the exercise of their rights and a better access to existing means
of redress.

Despite the increased number of recommendations held in the report, the group has
concluded that, with a few exceptions, the legislative framework to facilitate free

! The EURES network, launched in 1994 by the Commission, includes two databases: one is related
to job offers and opportunities in various participating countries, while the other is related to living and
working conditions in the member states, in order to facilitate worker mobility and integration.

10
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movement is in place and that the majority of the problems can be solved without
changing the existing legislation. Still, it points out the necessity to intensify the co-
operation between the member states, especially in border regions, to provide better
training for their officials and to devote more attention to the protection of individual
rights.

Taking into account such recommendations, the Commission adopted a Plan of
Action (Action Plan for Free Movement for Workers) in 1997. The Plan of Action has
the principal aims of both the creation of a more clear and revised legal framework,
which incorporates the contributions of the Court’s case law, and the construction of
a more efficient job market in Europe with the implementation of the EURES network.

Moreover, in July 1998, the Commission presented a report to the European
Parliament and to the Council on the follow-up to the high level group’s
recommendations on free movement chaired by Simone Veil. The report highlights
the necessity to improve information addressing EU citizens particularly about rights
of entry and residence.

Some recommendations in the final report of the High Level Panel on Free
Movement for Persons of 1997 greatly influenced the recent proposal of the
European Parliament and the Council directive of April 23, 2001. This proposal is
related to ensuring the ‘right of European Union citizens and their families of
movement and of free residence in member state territory’. With this proposal, the
Commission aims to gather all legislation related to the rights of entry and residence
in a single legislative format®?. By means of this process, the Commission wants to
facilitate the exercise of the aforementioned right, simplify administrative formalities,
more specifically define the status of workers’ families and limit the circumstances of
rejection and revocation of the right of residence (for motives of public order, public
security and public health).

The beneficiaries of the right of free movement are citizens of the EU member states.
In fact, Community law recognises freedom of entrance and residence to third
country citizens only if they are family members of European Union nationals?®; or
(partially) by virtue of international agreements between the European Union and
third countries®*. Moreover, as already pointed out, there is also another category of

2 The new directive proposes to abrogate Articles 10 and 11 of Regulation 1612/68, Directive 64/221,
Directive 68/360, Directive 72/194, Directive 73/148, Directive 75/34, Directive 75/35, Directive 90/364,
Directive 90/365, and Directive 93/96.

|t has been observed that the possibility of reuniting with one’s own family members, even if they are
third country citizens, can be justified by relevant Community rules related to the achievement of
movements of member state citizens.

** In accordance with Articles 300 and 310 (ex 228 e 238) of the CE Treaty, various agreements with
third countries have been reached facilitating the freedom of these countries’ citizens in the
Community. These agreements are the European Economic Area Agreement between the EC and
Iceland, Liechtenstein and Norway (on the basis of which nationals of those three states enjoy the
same right to move to any of the member states and remain there for economic purposes as do
nationals of the member states), the EC Turkey Agreement and the agreements concluded between
1991 and 1999 between the EC and the Central and Eastern European countries, the Baltic states
and Slovenia. Another group of agreements, those with Algeria, Morocco and Tunisia, provide equal
treatment of workers regarding working conditions, dismissal and remuneration as well as social
security. However, no rights are conferred regarding a right of entry or work.

11
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persons entitled to movement rights and at least short-term residence rights: third
country nationals who are employees of a Community based enterprise that is
providing services in another member state. This right is retained by the enterprise —
a right to send its personnel to another member state — to pursue its economic
interests irrespective of the nationality of the individual®®.

The Treaty of Amsterdam (signed on October 2, 1997), modifying the institutional
Treaties of the European Community as well as those on the European Union?, has
given new powers to the European Union itself. It formally takes into account the
positions of third country nationals, not only by introducing a series of norms
dedicated to visas, asylum and immigration policies, but also by incorporating the
Schengen agreements in community law, by means of the protocol related to the
integration of the acquis of Schengen in the European Union Treaty.

With respect to the first point, in particular, the Treaty of Amsterdam introduces
issues regulated by the Third Pillar, defined as Title VI (Justice and Home affairs) of
the Treaty of Maastricht in the new Title IV of the EC Treaty (visas, asylum,
immigration and other policies related to free movement - arts. 61-69). The new Title
forms the basis for ensuring that within five successive years the control of persons
within the internal frontiers will be completely abolished, independently of their
nationalities, in order to create one ‘space of freedom, security and justice’. At the
same time, it aims to ensure the approval of common norms for controlling external
frontiers of the European Union, visas, asylum and immigration.

At the end of the transitory period of five years, the Council will decide on the
proposal of the Commission, while afterwards the co-decision procedure and
qualified majority voting will be applied. The Court of Justice, on its own, will at this
point be competent for issues provided by the new Title IV.

For candidate countries, transition arrangements (which do not apply to Cyprus and Malta) have been
envisaged. The essential components of the transition arrangements are as follows:

- Atwo year period during which national measures will be applied by current Member States to
new Member States. The access to the labour market will depend on the level of restrictions
established by national legislation;

- Following this period, reviews will be held: one automatic review before the end of the second
year and another at the request of the new Member State. The procedure includes a report by
the Commission, but essentially leaves the decision on whether to apply the acquis up to the
Member States.

- After five years, the transition period should come to an end, but it may be prolonged for a
further two years in those member states where there are serious disturbances of the labour
market.

Moreover, special safeguards may be applied by member states up to the end of the seventh year.
The transition arrangement also includes a ‘standstill’ clause, whereby current member state labour
markets cannot be more restricted than that prevailing at the time of the signature; and current
member states must give priority to acceding country nationals over third country citizens to job offers.
** This interpretation of the right of service provision was given by the Court in the Case 43/93 Vander
Elst [1994] ECR 1-3803.

** The Treaty of Amsterdam is essentially made up of four different Treaties: the Treaty on European
Union and the European Community (EC), ECSC and EAEC Treaties. The latter form the Titles I, llI
and IV of the consolidated Treaty on the European Union (Treaty of Amsterdam) respectively. Title | is
called Common provisions, Title V is called Common foreign and security policy, and Title VI is called
Police judicial co-operation in criminal matters.

12
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Moreover, with the entry into force of the Treaty of Amsterdam, the acquis of
Schengen®” has been (partially) ‘communitarised’ and extended to the member
states (with the exception of the United Kingdom and Ireland, that still enjoy the
benefit of ‘opts out’, and of Denmark)?.

In the present situation, there is still no unitary European immigration policy and the
matter remains within the competence of national legislations of the member states.
The Council, however, has adapted some common principles related to the adoption
of a uniform model of residence permit, voluntary return, family reunion, and
repatriation of illegal immigrants and for residents on the long term. Citizens of third
countries are still subject to controls by every member state at the internal frontiers of
the Community. Their right of entry and of residence in member states is regulated by
national rules. An attempt at harmonizing them has been made with Regulation
574/1999 of March 12, 1999, that provides a list of 101 third countries iwhose citizens
have to possess a visa when crossing the external borders of the member states.
Member states are authorised to give or not to give a visa to citizens of third
countries who are not on the list (as well as to stateless persons and persons who
have a refugee status)®.

2. Obstacles to Free Movement: Social Security, Taxation and Recognition of
Professional Qualifications

2.1 Social Security

The implementation of community legislation in matters of social security forms an
essential condition to allow for the effective exercise of the right of free movement of
persons provided for in the Treaty. EU member states are characterised by very
different social security systems, rooted in the history of these countries. Establishing
a harmonisation of the existing systems, therefore, does not seem to be a realistically

" The Schengen agreement aimed to progressively abolish the controls at the common borders and
achieve freedom of movement. It was signed, outside the legal community context, on June 14th,
1985 by Germany, Belgium, France, Luxembourg, and the Netherlands. The complementary
Convention of Schengen, which stabilises the conditions of application, as well as the guarantees
connected to the implementation of free movement, was signed by the above-mentioned states on
June 19th, 1990. To the aforementioned states were later added Italy (1990), Spain and Portugal
(1991), Greece (1992), Austria (1995), Sweden, Finland, and Denmark (1996). Also two non-members
were part of the Convention, namely Iceland and Norway. The agreement, the Convention, and
various protocols of adhesion as well as declarations and decisions adopted by the executive
committee of the Schengen area form the so-called acquis of Schengen. The integration of the acquis
of Schengen into the European Union has been accompanied by integration at the institutional level:
the Council of the European Union replaced the executive committee and the general secretariat of
the Council incorporated the Schengen secretariat.

* To be more specific, on the basis of Protocol B3 attached to the Treaty, the United Kingdom shall
remain entitled to exercise at its frontiers controls on persons as it deems necessary for defined
purposes. Provisions are also made to safeguard the Common Travel Area with Ireland. The other
member states remain entitled to do the same with English and Irish citizens who seek to enter in their
territories. Protocol B4 guarantees a complete exemption of those countries from provisions related to
Title IV, but, at the same time, concede them the right to opt for certain measures. Protocol B5, which
is concerned with the position of Denmark, gives a complete exemption from Title IV to the last-
mentioned.

¥ Regulation 574/99 has been subsequently replaced by Regulation 539/2001, more recently modified
by Regulation 2414/2001.
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feasible goal — at least, in the short term. However, in order to guarantee that all
migrants have an adequate level of social protection, it is necessary that
governments pursue convergent and co-ordinated strategies.

The co-ordination of social security was one of the first objects of secondary
legislation and has given rise to substantial attention in the jurisprudence from the
Court (more than 400 judgements). It must be kept in mind that Community
legislation does not replace different national social security systems: it only seeks to
tie them together so that the individual does not lose them as a result of intra-EU
movement. On the other hand, Community law imposes some rules and principles to
guarantee that the application of various national systems does not harm persons
who exercise their rights of free movement.

Article 42 (ex 51) of the EC Treaty provides for the so-called free movement of social
services. This does not only include the possibility of a worker to maintain the
payment of social benefits to which he/she is entitled to in every member state, but
also the right to accrue insurance periods in various member states where he/she
has performed work activities.

Such a complex matter is the specific object of Regulation 1408/71. This was
amended many times in the course of years, and also extended, with Regulation
1390/81, to the self employed and their families®. Thus it applies to employed and
self-employed persons as well as to the members of their families and their survivors,
regardless of their nationality.

The target of Regulation 1408/71 is to co-ordinate national legislation on social
security in order to protect social security rights of persons who move within the
European Union. Since the Agreement on the European Economic Area (EEA) on
1994 entered into force, Regulation 1408/71 also applied to nationals of Iceland,
Liechtenstein and Norway. However, citizens of third countries residing legally in the
European Union are not protected by the co-ordination rules of this Regulation®”.

This Regulation extends the principle of national treatment in the social security
sector. At the same time it forbids any clause that brings about reduction,
suspension, or suppression of aforementioned benefits in the case that the recipient
resides in a member state different from the one where he/she is entitled to them
(Art. 10). In other words, benefits acquired by a worker in his/her state of employment
cannot be withdrawn from him/her on the ground that he/she has transferred his/her
place of residence to another state. Moreover, Regulation 1408/71 establishes that
workers are subject to the legislation of one single member state: the state where
they work, or their state of origin if their work abroad lasts less than 12 months
(renewable for further 12 months).

% The procedures of application of Regulation 1408/71 are established in Regulation 574/72 which
defines the competent institutions in every member state, the documents to be produced, the
formalities that people interested have to fulfil to benefit from services, the modalities of administrative
and health control, as well as the conditions for reimbursement of services paid out by a member state
institution on behalf of a different member state institution and the competencies of the budget
commission.

3! See Schulte (1998, 144).
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This same Regulation covers nine fields: sickness and maternity; accidents at work;
occupational diseases, invalidity benefits; old age pensions; survivors’ benefits; death
grants; unemployment benefits and family benefits*2.

Article 4 (par. 4) excludes social and medical assistance from the material scope of
the Regulation. Therefore it causes significant confusion, because it is not always
possible to make a clear distinction between social security and social assistance.
However, the European Court of Justice stated that if a social assistance benefit
foreseen under national law can be linked to one of the social security benefits in
article 4, such a benefit is recognised under EC law. In some circumstances, health
benefits, even though these are not within the application field of Regulation 1408/71,
can be qualified as social benefits®.

To overcome national conditions imposing a minimum duration for contributions in
order to qualify for a benefit, Regulation 1408/71 requires that contributions made in
different member states are aggregated for the purposes of calculating the level of
benefits. An individual is entitled to export his/her benefits to any other member state.
However, while health and pension benefits are widely exported, unemployment
benefits are exportable only on paper, since the mechanisms are complex and little
used.

A recent regulation proposal of the Council® intends to simplify co-ordination rules of
social security systems and to adapt Regulation 1408/71 to subsequent
interpretations of the Court of Justice®®. The proposal intends, furthermore, to reform
and updatethe co-ordination system to make it ‘more efficient and user-friendly’ and
to adjust it to the new state of social Europe.

2.2 Taxation

In the Treaty no particular attention is paid to the taxation aspects of the free
movement of persons, although these have a strong impact on the flows of workers
inside the EU and represent one of the pillars of the Single Market guaranteed by
article 39. Article 293 (ex 220) is in fact confined to provide that member states
implement conventions and negotiations aimed at abolishing double fiscal taxation
within the Community.

In absence of a legal community base, the principal reference points are still the
case law of the Court of Justice. However, while the court has frequently coped with
indirect taxation matters, which mainly regard goods and services, direct taxation has
not yet been subject to harmonisation®®.

32 Regulations 1408/71 and 574/72 are not applicable to supplementary social security systems.

3 See regulation 1612/68, Case 249/83 Hoeckx [1985] ECR 973). See Lang (1998, 117).

** COM (1998) 779 final, December 21st, 1998; OJ n. C 38/10 of 12.02.1999.

 The proposal foresees, amongst other things, the following changes:
e The extension of the benefits to all persons covered by the social security legislation of a
member state (for example, students);
e The extension of the social security sectors subjected to a co-ordinated system and inclusion
of new benefits (for example, pre-retirement benefits);
¢ The modification of some provisions in matters of unemployment.

3% See Rossi (1998, 81-100).
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As outlined before, Regulation 1612/68 (Article 7) explicitly provides that subordinate
workers who work in a different member state receive the same social and fiscal
benefits given to workers from this member state. Initially, the Court applied this
general principle of no discrimination in an extensive manner, while verifying the
existence of direct and indirect discrimination even in matters not covered by
Community law and still not harmonised (like taxation). Afterwards, the
aforementioned principle was less important than the imperative need of cohesion of
the national fiscal systems, while in a third phase such an imperative need has been
interpreted in a more restricted manner.

In fact, while in Bachmann®" the Court considered the indirect discrimination in fiscal
matters objectively justified, protecting the cohesion of the fiscal systems of the
member states that signed bilateral Conventions to avoid double taxation, in two
other famous case laws (Schumacker and Wielockx), the Court changed its
approach. In Schumacker®®, the Court affirmed that a member state can make a
worker of a different member state subject to indirect discriminatory provisions.
However, this can only be done when the worker does not earn the total (or almost
the total) of his/her income from the host state and he/she cannot, in shortage of
taxable income, ask the state to which he/she belongs for deduction of personal
expenses. Similar conclusions were reached in Wielockx>®, which outlined that fiscal
cohesion is guarded by means of bilateral conventions made between two member
states and is not applicable case by case™.

2.3 Recognition of Diplomas

The recognition of diplomas and qualifications in all member states also forms an
important instrument for fostering the mobility of workers in the EU. Article 47 (ex 57)
of the EC Treaty states that secondary legislation on ‘mutual recognition of diplomas,
certificates and other evidence of formal qualifications’ is needed ‘in order to make it

easier for persons to take up and pursue activities as self-employed persons™’.

The mechanisms for recognising diplomas were implemented gradually: first with
sectoral directives for specific professions* (i.e. doctors®, veterinary surgeons*,

37 In Bachmann (Case 204/90 [1992] ECR 1-249), ‘a Belgian rule which permitted the deductions from
income tax of contributions to health and life insurance policies only if they were paid in Belgium was
held to be justified on the ground of the need to protect the cohesion of tax system, even though it was
indirectly discriminatory’ (Weiss and Wooldridge 2002, 59).

* The judgement (Case 279/ 93 Schumacker [1995] ECR [-225) is about a Belgian citizen who,
though being a resident of his own country, took up a work activity in Germany. This activity was the
only source of income for his nuclear family. The German law, to which he was subjected to, does not
recognise any concession for residents, but, since earning in Germany constitutes the whole of the
family income, there was no objective difference between his position and the position of residents in
this member state.

** This is a case regarding a Belgian citizen who worked as a physiotherapist in the Netherlands, and
who, not having other means of income in Belgium, asked to deduct part of his income from business
profits allocated to form a pension reserve (Case 80/94 Wielockx [1995] ECR 1-2493).

* See also Case 107/94 Asscher [1996] ECR 1-3089.

! See Carlier (1998, 49).

2 See Weiss and Wooldridge (2002, 21).

# Council Directive 93/16.
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dentists®®, nurses*®, midwives*’, hairdressers*®, architects*®, pharmacists®®); then
with two general system directives on the recognition of higher education diplomas,
one on completion of professional education and the other on training of at least
three years duration (Directives 89/48 and 92/51). This was done in order to avoid
the impasse which had occurred as regards the sector proposals®’.

These two regulations, amended by Directive 2001/19 on May 14, 2001, create a
new method of professional recognition. On the basis of Directive 89/48, a member
state has to recognise qualifications obtained in a different member state and has to
allow community citizens to exercise their own activities on their territory. The
directive applies to all professions requiring higher education which are not taken into
account by specific recognition Directives.

Moreover, education has to be obtained in the Community and be proved by
exhibiting a diploma. A diploma obtained in a third country can also be recognised,
provided that it is recognised by a member state and completed with a professional
triennial experience certified by the same member state that recognised it.

The general system of recognition is founded on either the downright recognition by
the host state, or recognition after a training/aptitude test or a preliminary
professional experience (in case the education of the migrant worker has taken less
time than the equivalent in the host member state). The technical rules can be quite
complicated and annexes that set out the training schemes on recognition in each
member state supplement the Directive.

Directive 2001/19, in any case, tends to complement Directive 89/48 with the notion
of ‘regulated education’ already provided in Directive 92/51. The aim is to oblige the
host member state to take into account, at the moment of examining the requests of
diploma recognition, the applicants’ previous education and to avoid that further
years of professional experience be required as a ‘compensation’.

Concerning diplomas obtained in third countries, the general Community goal is to
ensure the legal certainty of diplomas, while establishing the option for the host
member state to deny recognition.

* Council Directive 78/1026.

* Council Directives 78/686 and 678.

% Council Directives 77/452 and 453.

*7 Council Directive 80/156.

* Council Directive 82/489.

* Council Directive 85/384

> Council Directives 85/452 and 453.

°! In fact, in the health sector it has not been very difficult to gain harmonisation of exercise conditions,
as provided in paragraph 3 of Art. 47 (ex 57). The majority of professionals linked to this sector benefit
from the mutual, full recognition of national titles, in the sense that such titles, listed in community
directives, permit them to exercise their professions in all countries of the Community. For other
professions (for example, carriers, agents in the field of insurance, architects, etc.), considerable
differences between national laws have not allowed harmonisation, and, as a consequence, the
principle of mutual recognition has been down-played.
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3. Conclusion

Half a century after the Treaty of Rome, the free movement of persons has become a
reality in Europe. A fundamental step has been the adoption of Regulation 1612/68
on freedom of movement of workers and Directive 68/360 on the abolition of
restrictions on movement and residence for workers of member states and their
families. Since 1968, the European Court of Justice has promoted free movement
significantly and progressively through its judgments, especially by extending and
reinforcing the rights of workers in host countries and fighting discriminations based
on nationality. Even at times when community legislation on the matter has not been
advanced, the Court has stood as a bulwark against all subsequent attempts to
maintain privileges rooted in pre-existing or re-emerging nationality-based pieces of
legislation.

The freedom of movement received further impetus with the enactment of the Treaty
of Amsterdam which integrated the acquis of Schengen into EU law. However, at
present, both practical and legal obstacles still limit the effective exercise of the right
of free movement. Additional legislative steps have to be taken in regard to tax
arrangements, social security scheme and recognition of qualifications. It seems
urgent to achieve a taxation policy coordination between member states, safeguard
supplementary pension schemes, and homogenise social protection laws. Efforts on
these fronts may remove existing barriers to the mobility of the work force and other
categories of persons (e.g., pensioners, students) willing to exert their EU citizenship
rights fully.

As has been repeatedly acknowledged, it is also important to make information on
employment opportunities and on working and living conditions in other member
states more widely accessible to EU citizens, because the barriers to free movement
are not merely legal, but often result from a lack of knowledge about their rights as
potential migrants themselves.
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